

















EXEMPT

curred based on the following circum-
stances:

1. The charity was not created by
the private party and was not a “cap-
tive” organization of anyone who
would benefit from the program.

2. No board member or officer of
the charity was a board member or of-
ficer of the processor.

3. The agreement was found to be
negotiated at arm’s length.

4.The donation program still
would occur without the processor or
its related entities, because the charity
could appoint another agent to operate
the program.

Thus, the IRS considered any bene-
fit to private parties under these cir-
cumstances to be only incidental to the
operation of a proper vehicle donation
program.

Summary. As a result of the above pri-
vate inurement and private benefit
concerns, a charity must pay careful
attention to any arrangement it negoti-
ates with a processor to handle vehicle
donations. The arrangement must be
negotiated at arm’s length and reflect
market terms. The charity also should
confirm and document that the
method of compensation is customary
for the solicitation and disposition of
used vehicles. Moreover, any propri-

etary or family relationship between
the charity’s directors or officers and
the vehicle processor may result in
greater scrutiny of the arrangement by
the Service.

Proper Repaorting

The IRS recently also has provided
guidance regarding how proceeds from
fundraising activities of a charity need
to be reported on its Form 990. In Ann.
2002-87,2002-39 IRB 624, the Service
emphasized that it wanted charities to
report the gross fundraising figures, to-
gether with the fundraising expenses,
not just net fundraising proceeds.

Rev. Rul. 2002-67 refers charities to
this announcement for information re-
garding how to properly record pro-
ceeds from a vehicle donation pro-
gram. Applying this requirement to
vehicle donation programs, the charity
arguably should report the value of the
vehicles donated to the charity, togeth-
er with the expenses incurred and the
fees retained by the processor, not just
the net proceeds received from the
processor. Since it will be difficult for
the charity to establish the FMV of the
vehicles, a good faith approximation
may be to report the gross receipts
from the sales of the vehicles as the
gross proceeds from the program.

Unrelated Business Income

The Service held in Ltr. Rul. 200230005
that, because the charity planned to re-
ceive donated property and resell it to
generate funds, the revenue derived
from the sale of donated property did
not constitute unrelated business in-
come under the “donated goods” ex-
ception.?? This ruling appears to be a
change in analysis from the earlier
CPE Text, which stated that the donat-
ed goods exception may not be avail-
able for vehicle donation programs.

CONCLUSION

In light of.the recent guidance from
the Service, charities now can be more
comfortable in entering into agree-
ments with third-party vehicle proces-
sors to implement vehicle donation
programs. At the same time, the issues
that need to be considered and ad-

+ dressed appropriately are complex. A

charity should carefully review and
analyze any proposed vehicle donation
program and its agreement with a ve-
hicle processor before moving for-
ward.

17 See Section 513(a43), Reg. 1.513-1ie1(3).
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